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LORD JUSTICE HOFFMANN: This appeal arises out of a dispute ina 
farming family in County Durham. The plaintiff's father and 


grandfather before him owned Low Hardwick Farm near Sedgefield. 





It is quite a small farm: about 150 acres, half arable and half 
grazing. The plaintiff left school at 15 in 1960. Since then 
he has worked on the farm. In 1962 his father died. He left 
the farm to his widow, the plaintiff's mother. She ran it 
herself with the assistance of the plaintiff and a hired farm 
worker. She appears from the evidence to have been a capable, 
dominating and manipulative woman. At the age of 18 the 
plaintiff married a girl who was pregnant by him. They built a 


bungalow next to the farm house where they had two children. 





The plaintiff's mother paid him a wage a good deal lower than 
she paid the hired worker. From time to time he complained. 
His mother would tell him that he could not expect more because 


he was working for his future. "You can't have more money and a 





farm one day," was her stock phrase. In 1964 she gave an 


interview to a local journalist who wrote an article about her 


in the newspaper. It was called "An amazing widow down on the 
farm". She told the journalist: "The farm will be Alfie's one 
day. I want it to be a good farm when he gets it. No matter 


what offers come along, I won't sell the farm." 
In 1968 Mrs. Walton told her accountants to draw up the 


farm accounts on the basis that she was farming in equal 





partnership with her son. Thereafter he was credited each year 
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with a share of the profits and payments to him were debited as 


drawings. But she told him nothing about this. As far as he 








was concerned he remained a low-paid employee. We have seen a 
comparison between what he received and the minimum agricultural 
wage. He was receiving appreciably less than a farm worker who 
did no overtime. At some times of the year, however, the 
plaintiff was working a 70 hour week. 

In 1977 Mrs. Walton was nearly 70. The plaintiff was 32. 
He had been married 14 years with two growing children and was 
no longer willing to be ordered about. He and his mother often 


differed and bickered over the running of the farm. So he told 





her that unless she was willing to retire and hand over the 
running of the farm, he would go and do something else. She 
gave in and agreed to retire from the partnership. Their 
solicitors advised that for tax reasons she should not retire 
altogether. If she retained a 10% interest in the partnership, 
her estate would be able to claim agricultural relief on the 
inheritance tax (or capital transfer tax) when she died. But 
the plaintiff was henceforth to be in charge. 

The plaintiff could now draw whatever the farming profits 
would allow. His standard of living improved. At the time when 
he took over the business his capital account with the 
partnership showed a credit of about £11,000. This represented 


the difference between half the profits over the 9 years since 








1968 and the money which his mother had actually paid him. Over 
the following six years, his drawings from the partnership 
gradually extinguished this balance until in 1983 his capital 
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account moved into deficit. Mr. Caswell says that he should 


therefore be treated as if he had been paid a half share of the 





profits since 1968. That would make his earnings look much 
better. But in my judgment that is fallacious. What happened 
after 1977 cannot improve the wages in the period 1968-77. What 
he got in 1977 was the business, or at any rate a 90% share. 
That was undoubtedly a benefit, but it was part of the benefit 


for which he had suffered the earlier detriment. His capital 





account after 1977 was not like an account which he could draw 
on at a bank. The farm account was in overdraft. The only way 
in which the plaintiff could pay himself the £11,000 was by 
selling assets. It was a notional figure representing what his 
own business owed him. If there had been no £11,000 credit in 


1977 and he had drawn the same money in later years, the only 





difference there would have been that in theory he would in the 








end have owed his own business £11,000 more. Whatever he drew 
after 1977 was not by virtue of the state of the partnership 


accounts but because (ignoring Mrs. Walton's 10%) he owned the 





business. None of this can affect the fact that from the ages 
of 23 to 32, as a young man with two small children, his family 


did not have the money which he could have earned as a farm 





worker, let alone in some other occupation. 

His reliance on Mrs. Walton's promise did not end with the 
transfer of the business. He continued to carry on business on 
the asssumption that the land would one day be his. He invested 
his labour and money out of the farming profits in new farm 
buildings for which a tenant would ordinarily have expected his 
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landlord to pay. Mr. Caswell says that other people like his 





wife Daphne and the children also helped with the improvements. 
So they did, but he did most of the work and everything that 
was paid for came out of the farm account. 

His relations with his mother deteriorated. Mrs. Walton 
found retirement hard. She complained about the way the 
plaintiff ran the farm. As a partner she would receive the bank 
statements and ring the bank manager to question the cheques 
which the plaintiff had drawn. Eventually, to put a stop to her 
telephone calls, the bank manager asked the plaintiff to agree 
to alter the mandate to require both signatures. Then she would 
refuse to sign cheques, so that the plaintiff had to pay farm 
expenses out of his overdrawn private account and negotiate 
afterwards with his mother for repayment. 

In the early 1980's the plaintiff's marriage broke up. He 
formed an attachment to another woman. In 1983 his wife 
divorced him and he has since remarried. This fact is 


peripheral to the leagal issues between the plaintiff and his 








late mother's estate. But it forms an important background to 





the evaluation of the evidence given at the trial, where the 
plaintiff's son gave evidence on his side and his former wife 
and daughter gave evidence against him. 

As she grew older, Mrs. Walton became more difficult. The 
plaintiff says that her friends lost patience with her 


overbearing behaviour and drifted away. She developed a fantasy 


life. She told people that the plaintiff was violent and 
dishonest. There is no evidence that any of these allegations 
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was true and the judge so found. On two occasions she called 
the local policeman to complain that he had fired shots at her. 
Once she showed him holes in the kitchen door which she said 
had been made by shotgun pellets. The policeman said that they 
were plainly woodworm. On another occasion she called him and 
said the plaintiff had shot at her with a rifle. She showed him 
a dent in the refrigerator which the policeman said had been 
made with an axe which still lay nearby. 

From about 1981 Mrs. Walton started threatening to sell the 
farm. At first the plaintiff did not take her seriously. She 
spoke of buying herself a house in the village but the plaintiff 


did not believe that she would ever leave the farmhouse. She 





instructed solicitors to offer to sell the land to the plaintiff 


for £155,000. But everyone knew that he could not possibly 





afford to pay such a sum. He did not have the money and the 
profits from the farm could not keep down the interest on a 
mortgage. The plaintiff said that his mother was not entitled 
to sell the farm. She had promised him that one day it would be 
his. In reliance on that promise he had worked on the farm all 
his life. In 1985 he was 40. What else was he now to do? 

The relationship went from bad to worse. In 1987 Mrs. 
Walton had her solicitors serve a notice dissolving the 
partnership. She claimed that monies were owing to her. In 
March 1988 she contracted to sell the land to Mrs. Haggie, a 


neighbouring landowner. Completion was due to take place on 9th 


September 1988. The plaintiff issued the writ in these 
proceedings and the sale did not proceed. Mrs. Haggie was 
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joined as a second defendant but has agreed to abide by the 
outcome of the action. In October 1989 Mrs. Walton died of 
cancer at the age of 81. By her will she left £48,000 in 
pecuniary legacies, including £40,000 to her niece, and the 
residue to the plaintiff's children, Simon and Amanda, in equal 
shares. If the will is to take effect, the farm will have to be 
sold. 

The plaintiff's claim is based upon equitable estoppel. 
That sounds very technical but the principle is really quite 
simple. Ordinarily the law does not enforce promises unless 
they have been made formally under seal or as part of a 
contract. Mrs. Walton's promise was not, of course, made under 
seal and for reasons which I shall explain in a moment, I do not 
think that it was part of a contract. So if there was nothing 


more than the promise, she would have been free to change her 





mind. It would have been a matter for her conscience and not 
the law. But the position is different if the person who has 


been promised some interest in property has, in reliance upon 





it, incurred expense or made sacrifices which he would not 





otherwise have made. In such a case the law will provide a 


remedy. It can take various forms. It may order the maker of 





the promise to pay compensation for the expense which has been 


incurred. It may make payment of compensation a charge on the 
property. Or it may require the promise to be kept. The choice 
of remedy is flexible. The principle on which the remedy is 
given is equitable estoppel. As Oliver J put it in Taylor 


Fashions Ltd. v. Liverpool Trustee Co. Ltd [1982] 1 QB 133, 151, 
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the question is — 

"whether, in particular individual circumstances, it would be 
unconscionable for a party to be permitted to deny that 
which, knowingly or unknowingly, he has allowed or 
encouraged another to assume to his detriment." 

The plaintiff says that this is the case here. His mother 

encouraged him to believe that one day the farm would be his. 

She repeatedly told him so. In reliance on that belief, he 

worked for years for low wages and put work and money into 

improving the land and buildings. These acts were irrevocable. 
He cannot have his life over again. If he does not get the 

farm, he will have to start again at the age of nearly 50, 

whereas if Mrs. Walton had never promised him the farm, he might 

by now have established himself in some other way. So it would 
be unjust, or, in the language of equity, "unconscionable" for 
the plaintiff now to be turned off the land. 

The judge found against the plaintiff. He asked himself 
the question: "Would it be unconscionable for Mrs. Walton to 
deny the plaintiff the right to have the farm on her death?" 
and gave a negative answer. He said that the plaintiff had been 
"hard done by" but there was nothing unconscionable about his 
not getting the farm. For my part, I find this a startling 
conclusion. It is hard to believe that the law can produce such 
an unjust result. I must therefore examine the judge's 
reasoning with care. 

For this purpose, one can divide up the case into four 


parts. First, was there a promise? Secondly, did the plaintiff 


rely on the promise? Thirdly, did his reliance involve a 
detriment, i.e. some expense or sacrifice on his part? And 
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fourthly, if the answers to the first three questions are yes, 


what remedy should be given. 


1. The Promise 

The promise must be unambiguous and must appear to have 
been intended to be taken seriously. Taken in its context, it 
must have been a promise which one might reasonably expect to be 
relied upon by the person to whom it was made. The judge said 
he had no doubt that the promises of which the plaintiff spoke 


were made. On this point he accepted the evidence of the 





plaintiff himself and several other witnesses. But one reading 
of his judgment is that he did not think the promises could 


reasonably have been regarded as serious or that the plaintiff 





so regarded them. What the judge said was: 

"One needs to consider those words [sc. the mother's promises] 
in their context and the context I take to be that of a 
family working a farm. It was not supported by the 
plaintiff's first wife that they were used to her or that 
she ever believed that this could be the position, and she 
was a woman whom I wholly trust. I thought her a 
completely reliable witness. 











Such promises were, as I say, made but when I use the word 
promises I use it very loosely. When such words were used 
I take them to mean a_e statement of the probable 
expectations of a young man in the plaintiff's position at 
the time. I have no doubt that such words were spoken from 
time to time by Mrs. Minne Walton although she had denied 
it in her defence and in her affidavit said it referred 
only to the business and that she did not intend to deprive 
herself of the land. They were never in my judgment words 
that were intended to create a legal obligation, nor were 
they treated as such. Words such as these get spoken in 
families. They reflected the reasonable expectations of 
both sides. It is unfortunate for everyone that they were 
not realised. They were not sufficient to create an 
equity. At all times Mrs. Walton was proud to assert her 
ownership of the land." 











There are a number of strands here which need to be 


9 
© Crown Copyright 


disentangled. First, what did the judge mean when he said that 
the promises were not "intended to create a legal obligation"? 
Intention to create legal relations is a familiar concept in the 
law of contract. It means an intention to bring into existence 
an immediately binding contract; to make an offer which, when 
accepted, will constitute a contract, or to accept an offer with 
the intention of being bound. But in many cases of promises 


made in a family or social context, there is no intention to 





create an immediately binding contract. There are several 
reasons why the law is reluctant to assume that there was. One 


which is relevant in this case is that such promises are often 





subject to unspoken and ill-defined qualifications. Take for 
example the promise in this case. When it was first made, Mrs. 
Walton did not know what the future might hold. Anything might 
happen which could make it quite inappropriate for the farm to 
go to the plaintiff. But a contract, subject to the narow 
doctrine of frustration, must be performed come what may. This 
is why Mr. Jackson, who appeared fo the plaintiff, has always 
accepted that Mrs. Walton's promise could not have been intended 
to become a contract. 

But none of this reasoning applies to equitable estoppel, 
because it does not look forward into the future and guess what 
might happen. It looks backwards from the moment when the 
promise falls due to be performed and asks whether, in the 
circumstances which have actually happened, it would be 
unconscionable for the promise not to be kept. So in Voyce v. 


Voyce [1991] 62 P&CR 290, Nicholls LJ said: 
"Nor am I persuaded that there was any inconsistency between the 
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judge's conclusion regarding the non-legally binding nature 
of the arrangements and his conclusion regarding equitable 
estoppel. The intention to make a gift, coupled with 
conduct which would make inequitable for Mrs. Voyce to 
assert continuing legal ownership, may give rise to an 
estoppel even though initially there was not a legally 
binding contract." 





So if the judge meant that the claim must fail because neither 
party thought that Mrs. Walton was intending to enter into a 
legally binding contract, then in my view he was wrong in law. 


But Mr. Caswell says that this is not what he meant. He should 





be interpreted as saying that the promise could not reasonably 
have been taken seriously and that the plaintiff did not himself 


so regard it. This is, as Mr. Caswell said, a finding of fact 





and the question is whether there was any evidence to support 
Ves 

Let us first look at the evidence of the plaintiff and his 
witnesses, which the judge appears to have accpted. The 


plaintiff himself said in an affidavit: 

"I complained to my mother on innumerable occasions about the 
amount I was receiving from working very long hours but her 
reply was always that I couldn't have proper wages and 
overtime and a farm at the end of it, or words to similar 
effect. She said this to me not only privately but, to my 
embarrassment, in the presence of suppliers and other who 
visited the farm. I understood my mother to be saying that 
my reward for accepting the low wages and drawings she was 
prepared to let me have was that in due course, whether on 
her death or before that event, she would transfer the farm 
to me." 


Robert Charlton, a retired fertiliser salesman, said that 
he called regularly about six times a year at Low Hardwick Farm 
from 1966 until he retired in 1987. On each occasion he stayed 
about 2 hours. He said in an affidavit: 

"During the times when I visited the farm I can recall that Mr. 


A Walton and his mother used to argue quite regularly. If 
Mr. A Walton mentioned money and the fact that he wasn't 
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receiving enough wages I can recall conversations from Mrs. 
M C Walton to the effect that he could not expect a proper 


wage and ultimately have all this (implying the farm). I 
can recall Mrs. Walton saying words to this effect on 
numerous occasions. From these representations made by 





Mrs. Walton it would in my opinion be quite obvious to 

Alfred that one day the farm would be his." 

Mr. Charlton was ill at the time of the trial and his affidavit 

was read under the Civil Evidence Act 1968. 

Maureen Foster, who ran a children's clothing shop in 
Sedgefield, said that she had been a close friend of the family 
for 30 years. When the children were small, the plaintiff and 
his then wife Daphne and Mrs. Walton used to come into the shop 
to buy clothes. She said: 

"T can recall quite clearly that Alfred's wife would often say 
that she would love to buy clothes and the like but 
couldn't afford to buy them. Mrs. Minnie Walton's standard 
reply was that one day she and Alfred would be able to buy 
such things as the farm woud one day belong to them." 

Mrs. Foster was also unable to attend the trial and her 

affidavit was likewise read under the Civil Evidence Act 1968. 


Thomas Hutton, deputy headmaster of a comprehensive school 


in Stockton-on-Tees, had known the Walton family since he was a 





young teacher living in Sedgefield 20 years earlier. One night 
the plaintiff asked him how much he earned. He was surprised to 
find that the plaintiff earned far less than himself, although 


teachers were not overpaid: "Being a teacher is only a part-time 











job, as everyone readily informs me." Some time afterwards he 


had a letter from Mrs. Walton. He said: 

"The reason I remember it, even although it was so long ago, was 
because it was probably the most bizarre letter I have ever 
received in my life. It was a letter telling me that it 
was none of my business what Alf earned anyway, that AI1f 
was working for his future, that the farm was going to be 
his, who was I to tell her what to pay Alfred, he was only 
getting money to live on at the moment and the rest of the 
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money was going into the farm." 
A few days later - 


"she tackled me in the middle of the main street...she was about 
40 or 50 yards away when she decided to have a conversation 
with me. She had a very loud voice and it was very 
embarrassing, but basically telling me that it was none of 
my business as to what Alfie earned and to keep away from 
her family." 





He was cross-examined as to what he understood the plaintiff's 
earnings to be, but his evidence as to what Mrs. Walton said in 
her letter was not challenged. 

The plaintiff's son Simon, aged 28 at the time of the trial 
and working as a disc jockey in the Sedgefield area, said: 
"My mum and dad would tell me that I coudn't have things because 


the wage was low and that the farm would be his one day and 
then passed on to me, and my gran used to tell me the 


same...she used to say it over and over...if it was 
improving the farm it was because my dad would get it one 
day." 


There is nothing in any of these witnesses to suggest that 
the promise was not seriously meant. They all seemed to think 
that it was. Mr. Charlton said so in terms. The evidence on 
the other side was that of the late Mrs. Walton, in an affidavit 
sworn for the purpose of the interlocutory application, and of 
Mrs. Daphne Walton and the plaintiff's daughter Amanda. 


Mrs. Walton's affidavit was uncompromising. She said: 

"I did not on any occasion say that he would have the farm as 
alleged by him. Nor have I ever said anything of that sort 
at all. The only occasion on which I can recall saying 
anything which referred to a possibility of his having the 
farm was when he was 15 years old and I said to him that if 
he worked hard in his life he might one day have the farm. 

At no time have I undertaken to transfer the farm to him." 








This evidence flew in the face of not only the independent 


evidence called by the plaintiff but also what Mrs. Walton had 
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said to the journalist in 1964. The judge's finding that the 
promise was made shows that he must have rejected it. But the 
evidence provides no support for an alternative finding that, 
although the promise was made, it was not intended to be taken 
seriously. Mrs. Walton seems to have thought it necessary to 
deny altogether that such a promise was made. 

Mrs. Daphne Walton's evidence was also categorical. The 


following exchange occurs in chief (Day 3, 52C): 


"O-. Did you discuss with Alfie from time to time your 
housekeeping money, or did you say that you were short of 
money? 


A. Yes, on occasions we used to, you know, think that the wage 
was low, but I never took it any further than that. 


0: As far as you are aware was there any understanding or 
suggestion that in return for a low wage the farm would 
definitely go to Alfie? 

A. There was never any promise of the farm. 


Q. Had you ever heard that being suggested by anyone? 
A Not while I was there, no." 


In cross examination (Day 3, 59) she was asked about how they 
had thought about the future: 
"Ou Well, you knew, did you not, that he did not own Hardwick 


Farm, that it belonged to Minnie? 
A. Yes, that is right, that is correct. 


Q. And if you looked ahead, you had to think, did you not, 
about what the future would be one day when Minnie was 
not there? 


Yes. 


A 

Q. Did you talk about that sort of thing with Alfred? 
A. No, not that I can recall. 
Q 

A 


Did he talk about it with you? 
Well, I think he just worked there and had no reason to 
discuss the future. 


0: But did he discuss with you and you discussed with him 
that his wage was very low? 
A. Yes. 


Q. Did you ever hear Alfie complaint to his mother about the 
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wage he was geting? 
On occasions I think I heard him say that to her, yes. 


Can you remember what she said in reply? 
She just said it was the going rate. 


Did she not say anything about his future on the farm 
when he made those complaints? 
Not while I've been there, she didn't, no. 





Did you ask her about his future on the farm? 
I've never asked her, no, never." 


ee ee ay ee 


Like Mrs. Walton, Mrs. Daphne Walton did not say that the 
promise had been made but without the intention that it should 
be taken seriously. She said: "There was never any promise of 
the farm." The judge must have rejected this evidence. 
Nevertheless, he described Mrs. Daphne Walton as "a woman whom I 
wholly trust...a compltely reliable witness." It is difficult 


to reconcile this remark with the judge's implied rejection of 





her evidence on the main point in the case, namely whether a 
promise had been made. She did not content herself with saying 


that such a promise had not been made in her presence. This 





would have been improbable enough in the light of the evidence 


of Mrs. Foster and Mr. Hutton. The former's evidence concerned 





an occasion when the promise had been mentioned in her presence. 





And the latter' s evidence suggested that the whole of 
Sedgefield was likely to have heard about it. And is it really 
plausible that the plaintiff and his wife discussed with each 
other the low wage he was getting but never discussed whether in 
the end the plaintiff would get the farm? The plaintiff does 
not emerge from the transcript as a man of few words. 


This court is always ready to acknowledge the great 





advantage which the trial judge has from seeing the witnesses 
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give their evidence, but the judge does not seem to have taken 





into account the inconsistency in his approach to Mrs. Daphne 
Walton's evidence or allowed for its inherent improbability. 
Nor does he seem to have taken into account the effect which the 


break up of her marriage had on Mrs. Daphne Walton's attitude to 





her husband. Her resentment emerges even from the written 
transcript. Nothing else can explain the importance which was 
attached at the trial to the plaintiff's interest in taking part 
in the village Christmas pantomime, playing with a cheap CB 
radio and watching his children take part in motor cycle 
scrambling. The plaintiff was cross-examined at length about 


these matters, obviously on the instructions of Mrs. Daphne 





Walton, in support of an allegation that he had neglected the 


farm. I interpose that no expert evidence was called in support 





of that allegation, which the plaintiff strongly denied. But 


Mrs. Daphne Walton said: 
Ws He bought the bikes...I just thought they were a total 
waste of money. 








Q. Were they needed on the farm? 

A. Well, I didn't see any reason. He had always managed 
without them. 

Q. What about the CB radios —- were you happy with Alfie and 
the children having CB radios? 

A. No. 

Q. Did that affect the rhythm of work in any way? 

A. Yes, I can just recall there were times when he just went 
off to...the motorway - stand on the bridge and wait 
until they went through - I just thought it was childish. 

Then we went afterwards to meet up with them... 
Were there occasions when he left the farm for a few 
hours or for the day? 

AY Yes. He said he was going to different places and I 


later found out that he had been meeting people. 


THE DEPUTY JUDGE: I am sorry, I did not quite get that. What 
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happened? 
A. He had been to meet some of his girl-friends, I think. 


How interested do you think Alfred is in farming? 

When I first married him he was very interested, but as time 
went on I think he thought more about pantomimes and CBs 
and bikes. That was the way I summed it up. He seemed to 
be more in his element doing that sort of thing." 


PO 


It seems to me that Mrs. Daphne Walton's real complaint and 


the source of her resentment against her husband was that she, 








rather than the farm, had been neglected. I do not suggest that 


there could not have been good grounds for such feelings. It is 





always difficult to say what causes the break-up of a marriage 
and the plaintiff's is no exception. But the result was that 
Mrs. Daphne Walton was a far from dispassionate witness. 

But even if one takes Mrs. Daphne Walton at face value, she 
does not say that although Mrs. Walton made the promise, it was 
not seriously meant. Like Mrs. Walton herself, she says that 
(at least as far as she knew) it was not made at all. To find 
any trace of support for the judge's finding, one must go to the 
evidence of Miss Amanda Walton, now a self-employed greengrocer 
and florist in Sedgefield but living with her mother. She has 
clearly taken her mother's side in the bitter feelings arising 
from the break up of the marriage. She supported her mother's 
evidence about the way her father wasted his time on motor 
cycling: 

"QO. Did your father do any racing? 
A. My father? 
Q. Yes. 


A. He didn't race them, no. He took us to the meetings and he 
used to stand all day and watch." 


More to the point, because this was a matter on which the 
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judge seems to have relied, she gave evidence in chief on what 





her grandmother had said would happen to the farm: 

"QO. Did she say who she wanted the farm to go to? 

A. I think it used to be whoever was the favourite at the 
time, really. On occasions she would promise it from 
anything to Mr. and Mrs. Brown to the grandchildren of my 
grandmother's sister. 


Q. Did she promise you the farm? 

A. I think on one occasions I've heard her say "I'll leave the 
farm to you" but she always seemed to promise things like 
that -ornaments and things out of the house." 





This was surprising evidence because until that point no one 
else had suggested, or put to any witness in cross-examination, 
that Mrs. Walton had promised the farm to anyone else. Mr. 
Brown, one of the beneficiaries, was called on behalf of the 
defendant and said nothing about such a promise. Miss Walton 
was cross-examined on the matter: 

MO. You told us that your grandma was in the habit of 

promising the farm to everyone? 
A. Not to everybody, no. To various relatives." 


I interpose that Mr. Brown was not a relative. The cross-— 


examination proceeded: 


HO’. But specifically the farm, are you telling his 
Lordship that she did on one occasions say that you would 
get it? 
A. Yes, but I never took any notice of it when she said Bly cae 
QO. Did you hear her saying the same thing to other 
people? 
A. Not direct to them, no. In conversation, she might 


refer to certain things in the property might go to 
certain people, but not while they were present." 





This gives a new meaning to the word "promise". 

Miss Walton also tried to revive in attenuated form the 
suggestion that her father threatened her grandmother with 
firearms. 


"A. I've known him on occasion to go and try and frighten my 


18 
© Crown Copyright 


gran in the middle of the night...he vanished out of the 
house with the shotgun and he got round the corner of the 
house where the window was and we heard a bang...and then 
I can remember he once shot at a chimney pot. I am not 
sure whether it was with a rifle or a shotgun and that 
was after a row. 








After a row? 
Yes. 


With your grandmother? 
Yes." 


FPO Po 


Mr. Jackson intervened to point out that none of this had been 
put to the plaintiff and Mr. Caswell agreed. On the next day, 


Mr. Jackson cross-examined: 


"Q. Did you know that your grandmother had given her son 
instructions to shoot at jackdoaw when they were on the 
chimney? 

A. No. 

O% You did not. You see, Mr. Walton was not asked about 
this, but you know nothing about that. 

A. I wouldn't have thought that my grandmother would have 


asked something like that. 
Q. Do you know if she did or if she did not? 
A. No. 

The judge made no comment on Miss Walton's credibility but 
I do not think that she can be regarded as a reliable witness. 
Her dislike of her father emerges too strongly. In any case, 
the question is not whether Mrs. Walton promised the farm to 
others, but whether a person in the position of the plaintiff 
would reasonably have regarded the promises which the judge 
found to have been made as serious statements upon which he 
could rely. There was nothing to show that the plaintiff ever 


knew (if such was the case) that promises had been made to 


others. Nothing of the kind was put to him in cross-— 
examination. Accordingly there was in my view nothing to 
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suggest to him that the statements repeatedly made by his mother 
could not be taken at face value. 

Mr. Caswell said that the fact that the promise was made in 
a family context and related to what would happen many years 
later was itself enough to show that it could not be taken 
seriously. I do not see why this should be so. Many of the 
cases on proprietary estoppel concern promises made in a family 
or other intimate relationship. Even within a family it may not 


be unreasonable to expect that promises will be kept. 


Then the judge said: "Words such as these get spoken in 
families. They reflect the reasonable expectations of both 
sides." I take this to mean that Mrs. Walton's promises did not 


add anything to what the plaintiff would ordinarily have 
expected to happen, namely that he should succeed to his father 


and grandfather's farm. Therefore he cannot be said to have 





relied upon the promises rather than his general expectation as 
to how mothers in the position of Mrs. Walton should behave. 
The plaintiff gave evidence on this point. He was asked in 


cross—examination: 
"OQ. If your mother had said to you on your 17th birthday, for 


example, in 1962, that the farm was not going to come to 
you, what would you have done? 
A. Well, I would have gone out in the world and made my 


own way; nothing much else you could have done... 


Q. At any rate, that was not said and it would have been a 
very strange thing if it had been said. But supposing 
nothing had been said at all, supposing nothing was said 
about the future ownership of the farm, I suppose you 
would still have the natural expectation that the farm 
would come to you one day at the end of it. 

A. Considering...the amount of wages I was receiving, the 
amount of time I was putting in above what is expected of 

a normal working person, I would have expected something 
but I would have queried the matter. You know, you don't 
sort of work through your life for very little without 
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querying the matter if you are going to get some 

remuneration at the end of it...My mistake was that there 

was nothing in black and white - if I had thought at the 

time I was going to get, putting it bluntly, robbed out 
of it, I would have insisted on something in black and 
white but I just —- when mother said 'You'll get the farm 
one day, ' well that was good enough for me." 


This seems to me convincing. If nothing had been said and the 


plaintiff had been left to rely upon his natural expectations of 





how mothers behave, he would sooner or later have sought some 
reassurance. He did not need to do so because reassurance was 


constantly at hand in the form of his mother's promises. 





In my view, therefore, there was no evidence upon which the 
judge could find that, although the promise had been made, the 


plaintiff was not entitled to rely upon it. It was reasonable 





for him to take it seriously. Mr. Caswell referred us to a 
number of cases in which it was held that nothing had been said 
which it was reasonable for the other party to rely upon for the 
purpose of creating an equity in his favour. For example, in A- 


G of Hong Kong v. Humphreys Estate (Queen's Gardens) Ltd [1987] 





AC 114, a party to a commercial negotiation made it clear that 
they were subject to contract and that it was free at any time 


to withdraw. The Privy Council held that the other party, which 





had incurred expense in anticipation of a contract being 
concluded, could not claim to have done so in reliance upon any 
representation that a contract would be entered into. Likewise 


in Ramsden v Dyson [1866] LR 1 HL 129, Lord Cranworth said that 





no equity would come into existence against a party who made it 


clear that he was to be bound in honour only. But these cases 





do not resemble the facts of the present case in which neither 
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Mrs. Walton's express words nor the context in which the 
promises were made gave any ground for supposing that they 


should not be relied upon. 


2. Reliance 

Did the plaintiff rely upon the promise? The passage from 
his evidence in which he says that if he had known that the 
promise would not be kept he would have left and made his own 
way in the world, seems to show that he did. The recent 


decision of this court in Wayling v. Jones (21st July 1993, 





unreported) shows that when a promise has been made, one does 
not test reliance by asking what the plaintiff would have done 
if it had never been made. One asks what he would have done if, 
the promise having been made, he had been told that it would not 


be kept. Furthermore, as Balcombe LJ said in that case: 

"Once it has been established that promises were made, and that 
there has been conduct by the plaintiff of such a nature 
that inducement may be inferred, then the burden shifts to 
the defendants to establish that he did not rely on the 
promises: Greaseley v. Cooke [1986] WLR 1306; Grant v. 
Edwards [1986] Ch. 638." 








It seems to me clear that the plaintiff's conduct in working for 
low wages for the period until 1977 and thereafter in making 
improvements to the land, was of such a nature that it could be 
inferred that it was induced by the promise having been made and 
his not having been told that it would not be kept. There was 
no evidence that his conduct was attributable to any other 
reason and consequently in my judgment the element of reliance 
is made out. 

Mr. Caswell said that the plaintiff never mentioned the 
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promise until shortly before proceedings were commenced. But 
the attendance notes of his mother's solicitors show that from 
1981, when trouble first began, he was saying that she was not 
entitled to sell the land, and in 1983 that he was entitled to 
inherit it. It is true that the solicitor's attendance notes do 
not mention that these claims were founded upon a promise. But 
given the judge's finding that the promise was made, what else 


could they have been founded on? The plaintiff could hardly 





have been intending to deny the existence of testamentary 
succession or his mother's ownership of the farm or a 
landowner's ordinary right to sell his land. 

It is also true that in 1977, when the plaintiff took over 
the business, he did not press for the transfer of the land. 


Mr. Caswell says that this shows that he was not relying on the 


promise. He was asked about this in cross-examination and said 
(Day 2; 52C).: 
"A, No, I had no intention of pushing for the land. The 


land's there and mother was the legal owner of the land - 

maybe not the moral owner but the legal owner of the land 
and why should I want to push that, I mean, it was - I 
expected that when she decided to retire completely or in 
her demise, that I would get it anyway. So why push it? 
The business was there to run, on the land." 





Later he said: 


"It would never have entered my head to say: 'Well, I want the 
farm now. It wouldn't have been fair at that 
particular time. I would hate to think, if I owned the 
farm now, that Simon came along and if he's said, ‘Well, 
do you think you should retire?" Well, fair enought if I 

was 69. But if he says "Well, I want the farm in my 
name,' I'd have taken umbrage at it." 


I find this is a convincing explanation. 
It is true that in evidence in chief, when describing how 


he persuaded his mother to transfer the business in 1977, the 
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plaintiff said: 


"IT called her bluff and putting it bluntly it paid off. Lt 
wasn't a pleasant thing to do at the time because it could 
have backfired and she could have said - and she could 
have said - and she had every opportunity then to sell 
the farm, as I've thought since...She could have sold the 
farm, if she thought she could sell it, and live nice 

and comfortably." 





Mr. Caswell relied upon this evidence as showing that the 
plaintiff thought that his mother was still free to deal with 
the farm. It followed that he could not have relied upon the 
promise. But when the point was pursued with the plaintiff in 
cross-examination, he said: 


"IT would have contested it and we would have been here some 
years earlier no doubt." 








So there seems to me to have been ample evidence that the 


plaintiff relied upon the promise. 


3. Detriment 


The plaintiff made both sacrifices and expenditure in 


reliance on the promise. He made sacrifices in working for low 








wages. I have already explained why these cannot be treated as 





retrospectively increased when he succeeded to the business in 
1977. And he incurred expenditure after 1977 by making 
improvements with his own labour and money which would otherwise 
have been profits which he could draw from the business. All 


these acts were to his detriment. 
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4. Satisying the equity 


In my judgment, therefore, the plaintiff was entitled to 





succeed on the grounds of equitable estoppel. How should the 
equity be satisfied? The plaintiff says by ordering a transfer 
to him of the farm, subject to the existing mortgage and his 
undertaking to Mrs. Walton's estate to do his best to get the 
bank to release it from liability for the overdraft secured by 
the mortgage. Mr. Caswell puts forward various alternative 
proposals. One is that the transfer should also be subject to a 
payment of £50,000, representing what Mrs. Walton might have 
required to buy herself a house if she had moved off the farm 
during her lifetime. But Mrs. Walton did not move off the farm 
and now has no need of a house. The only effect of the payment 
would be to provide money for the payment of the legacy to Mrs. 
Walton's niece. She seems to me to have no equitable claim 
superior to that of the plaintiff's right to take the farm in 
whatever state it was at the date of Mrs. Walton's death. An 
alternative proposal is that the plaintiff should take a life 
interest (or, to avoid making him tenant for life under the 
Settled Land Act 1925, an agricultural tenancy for life) with 
remainder to his son Simon. This is based entirely upon Simon's 
evidence that his grandmother said that in due course the farm 
would come down to him. There is no evidence that Mrs. Walton 
ever told the plaintiff that he could expect only a life 
interest with remainder to Simon. Nor does Simon claim that he 


acted upon what his grandmother said so as to raise a separate 





equity in his favour. In my judgment, therefore, the only way 
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to satisfy the equity in the plaintiff's favour is to order a 
transfer to him of the farm subject to the mortgage. I would 


allow the appeal and so order. 
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LORD JUSTICE GLIDEWELL: In my judgment the major flaw in the 
judgment of the Deputy Judge is to be found in the passage which 
Lord Justice Hoffmann has already cited, but which I repeat, at 


page 4E of the transcript. 

"Such promises were, as I say, made but when I use the word 
"opromises' I use it very loosely. When such words were 
used I take them to mean a statement of the probable 
expectations of a young man in the plaintiff's position at 
the time. I have no doubt that such words were spoken from 
time to time by Mrs. Minnie Walton although she had denied 
it in her defence and her affidavit said it referred only 
to the business and that she did not intend to deprive 
herself of the land. They were never in my judgment words 
that were intended to create a legal obligation, nor were 
they treated as such. Words such as these get spoken in 
families. They reflected the reasonable expectations of 
both sides. It is unfortunate for everyone that they were 
not realised. They were not sufficient to create an 
equity. At all times Mrs. Walton was proud to assert her 
ownership of the land." 











Mr. Caswell argues that in this passage the Judge was making two 
separate but related points. The first is that the promises 
made, as the Judge found they were, by Mrs. Walton were no more 
than a statement of what the Plaintiff, her older and only 
surviving son, might reasonable expect, i.e. that he should 
either have the ownership of the farm transferred to him in his 
mother's lifetime or inherit it on her death. I do not see how 
this argument assists the Respondent's case. It must be 
probable that if Mrs. Walton had not made the promises that the 
Judge found she had made, Mr. Alfred Walton would have asked her 
what her intentions were. He said in his evidence that he would 


have wanted it in black and white. But she did make the 





promises, repeatedly. The effect of such promises was in my 


view, strengthened, rather than weakened, by the fact that they 





reflected what would otherwise have been his expectation. 
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The second point made by Mr. Caswell is that Mrs. Walton's 
promises were not to be relied on and (presumably, although the 
Judge does not say this) that Mr. Alfred Walton knew that and 
therefore did not rely on them. As Lord Justice Hoffmann has 
said, such a conclusion is contrary to the greater part of the 
evidence. The only witness whose evidence supports it at all 
was Miss Amanda Walton. Lord Justice Hoffmann has cited the 


relevant passages from her evidence. In my view that evidence 





was too inconsistent and too unlikely - altogether too frail a 
vessel -to justify the conclusion that Mrs. Walton's promises 
were not, and were known not to be, relied upon. 

As to detriment, I have paid due attention to Mr. Caswell's 
argument that in the accounts for the years preceding 1977 a 50% 
share of the profits of the farming business was attributed to 
Mr. Alfred Walton, although without his knowing it. Mr. Caswell 
submits that if one treats his earnings as including that share, 
the detriment to him either disappeared or was appreciably less. 

But that ignores the practicality that at a time when the 
Plaintiff had a young family, he was receiving a very restricted 
income. I agree with the comments Lord Justice Hoffmann has 
made in relation to this issue. 

I, therefore, would also allow the appeal and I agree with 
the order proposed by my Lord. 


Appeal allowed. 
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